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Bauer, Jaime (DEQ)

From: Jennifer H. Plude [jplude@cityofchesapeake.net]
Sent: Tuesday, March 31, 2015 2:56 PM
To: Paylor, David (DEQ)
Cc: Bauer, Jaime (DEQ); Davenport, Melanie (DEQ); Woodruff, Melinda (DEQ);

DMullen@mcguirewoods.com; Barbara Brumbaugh; McDowell, Angela (DEQ)
Subject: Draft MS4 Permit: Owner Comment (Email 1 of 3)
Attachments: Draft MS4 Permit Comments to DEQ 3-31-15.pdf; 2015-03-25_Index.pdf; 2015-03-25_Ltr.

HRPDC to J. Bauer.pdf

Mr. Paylor,

Attached you will find the City of Chesapeake’s comments on the initial draft of its MS4 Permit. Please note that the
attachments referenced and incorporated by reference in the City of Chesapeake’s comments are set out in the
attached index and will be sent in this and subsequent emails (due to file size). If you do not receive a total of 3 emails,
please let me know. A hardcopy of this letter and a data CD of its attachments will also be mailed to your attention
today.

Jennifer H. Plude
Office of the City Attorney
306 Cedar Road
Chesapeake, Virginia 23322
Telephone: (757) 382-6939
Facsimile: (757) 382-8749

NOTICE: This message and its attachments are confidential and may be protected by the attorney/client privilege and
attorney work product privilege. This message and its attachments are subject to exceptions under the Virginia Freedom of
Information Act, Va. Code Sections 2.2-3705.1(2) and (3). If you have received this message in error, please notify the
sender immediately by e-mail and delete and destroy this message and its attachments.
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Bauer, Jaime (DEQ)

From: Jennifer H. Plude [jplude@cityofchesapeake.net]
Sent: Tuesday, March 31, 2015 2:56 PM
To: Paylor, David (DEQ)
Cc: Bauer, Jaime (DEQ); Davenport, Melanie (DEQ); Woodruff, Melinda (DEQ);

DMullen@mcguirewoods.com; McDowell, Angela (DEQ); Barbara Brumbaugh
Subject: Draft MS4 Permit: Owner Comment (Email 2 of 3)
Attachments: Attachment_1.pdf; Attachment_3.pdf

Mr. Paylor,

Attached you will find Attachments 1 and 3 of the HRPDC letter referenced and incorporated by reference in the City of
Chesapeake’s comments.

Jennifer H. Plude
Office of the City Attorney
306 Cedar Road
Chesapeake, Virginia 23322
Telephone: (757) 382-6939
Facsimile: (757) 382-8749

NOTICE: This message and its attachments are confidential and may be protected by the attorney/client privilege and
attorney work product privilege. This message and its attachments are subject to exceptions under the Virginia Freedom of
Information Act, Va. Code Sections 2.2-3705.1(2) and (3). If you have received this message in error, please notify the
sender immediately by e-mail and delete and destroy this message and its attachments.
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Bauer, Jaime (DEQ)

From: Jennifer H. Plude [jplude@cityofchesapeake.net]
Sent: Tuesday, March 31, 2015 2:57 PM
To: Paylor, David (DEQ)
Cc: Bauer, Jaime (DEQ); Davenport, Melanie (DEQ); Woodruff, Melinda (DEQ);

DMullen@mcguirewoods.com; McDowell, Angela (DEQ); Barbara Brumbaugh
Subject: Draft MS4 Permit: Owner Comment (Email 3 of 3)
Attachments: Attachment_2.pdf

Mr. Paylor,

Attached you will find Attachment 2 of the HRPDC letter referenced and incorporated by reference in the City of
Chesapeake’s comments.

Jennifer H. Plude
Office of the City Attorney
306 Cedar Road
Chesapeake, Virginia 23322
Telephone: (757) 382-6939
Facsimile: (757) 382-8749

NOTICE: This message and its attachments are confidential and may be protected by the attorney/client privilege and
attorney work product privilege. This message and its attachments are subject to exceptions under the Virginia Freedom of
Information Act, Va. Code Sections 2.2-3705.1(2) and (3). If you have received this message in error, please notify the
sender immediately by e-mail and delete and destroy this message and its attachments.



Chpsapeake City of Chesapeake
VIRGINIA

Office of the City Manager
306 Cedar Road

Chesapeake Virginia 23322
Office 757 3826166

Fax 757 3826507
March 31 2015 TDD 757 3828214

Mr David Paylor Director Virginia DEQ
629 E Main Street

Richmond VA 23219

Re City of Chesapeake Draft MS4 Permit Comments

Dear Mr Paylor

The City of Chesapeake appreciates the extension in the deadline to provide comments
on our initial draft Municipal Separate Storm Sewer Permit MS4 Virginia Pollution Discharge
Elimination System VPDES Permit draft permit To provide some background and context for
our comments the City applied for reissuance of the Permit to the Department of Conservation
and Recreation DCR in 2005 and then negotiated a draft permit in good faith from 2006 through
2009 Through no fault of the City the process was halted in 2009 Since that time the program
was transferred back to DEQ in 2013 The City was not contacted about a draft permit until
October 2014 The City was asked to provide a few pieces of information regarding our current
program which the City provided There was very little communication with DEQ before the City
received its draft permit on January 26 2015 DEQ requested that the City provide comments no
later than February 27 2015 The City then requested an extension to March 31 2015 in order to
attempt to provide meaningful comments While this has not been enough time to fully assess the
feasibility of the draft permit requirements and the financial and staffing impacts to the Citys
current programs City representatives participated in developing regional comments through its
Hampton Roads Planning District Commission HRPDC The City fully supports the HRPDCs
comments which have already been submitted in a letter dated March 24 2015 and that letter
and its attachments are incorporated fully herein by reference HRPDC letter

Some of the Citys overarching concerns with the permit as more fully discussed below
are that the costs of permit implementation and requirements are anticipated to be extremely
burdensome An initial estimate of costs to be incurred by the City over the permit cycle if
implemented as drafted is unknown but 36 million is the estimated cost of required Chesapeake
Bay TMDL pollutant reductions alone over three permit cycles and 13 million is the estimated
cost of complete inspection of the Citys storm sewer system within the five year permit term
which is just one other single proposed permit requirement and would exhaust a significant
amount of the annual stormwater utility fee revenue collected by the City as stated in paragraph
5b below While the City supports improving water quality the draft permit terms should allow
the City to allocate scarce resources to the most effective and cost efficient projects and
programs Instead the draft permit proposes administrative burdens and quantitative measures
that are not adequately justified or founded on flawed data andor modeling that is subject to
impending updates provide little flexibility and may not even achieve water quality benefits
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One observation of general applicability is that the number and magnitude of the new
requirements in this draft MS4 permit are staggering Reporting requirements alone will
necessitate additional staff due to the high level of detailed reporting required in this draft permit
While the City maintains various databases to track its program implementation these are internal
systems which sometimes contain sensitive personal information of both residents and
employees that cannot be shared publicly Reporting requirements contained in the draft permit
will require City staff to either create duplicate databases for state reporting or to scrub its internal
information so that it can be shared publicly both are arduous tasks The City also questions
whether DEQ has the manpower to review the volumes of information being requested As an
alternative the City suggests that it continue to provide summary information to DEQ with detailed
information to be made available upon request The City specifically notes below multiple areas
within the permit where the permit requirements do not align with the reporting requirement ie
reporting is due prior to the requirement due date City representatives would be happy to meet
with DEQ to review these areas in the permit and refine them

While the City understands that DEQ must balance competing priorities while under
pressure to issue a permit with clear and objective performance andor compliance requirements
it would be fiscally irresponsible of the City not to question the necessity of many of the
requirements contained within this draft permit Just as the state must prioritize finite resources
the City must do the same The cost to implement the Chesapeake Bay TMDL requirements alone
will be staggering not to mention other local TMDLs The Fact Sheet which accompanies this
permit does little to explain the monumental administrative requirements contained in this draft
permit and the significant level of effort over the current permit requirements The local
development of the TMDL Action Plans and MS4 Program Plan should drive local prioritization
and selection of projects with water quality benefits for implementation based on cost benefit
analysis and other factors of local significance not arbitrary benchmarks for the number of retrofits
in the permit term nor mandated offsets without regard to cost efficacy or other considerations
for recent and new private construction not subject to the new stormwater technical requirements
The City understands and supports incrementally increasing its level of effort to improve water
quality and the City is committed to strengthening its MS4 programs in areas where there are
benefits to be gained however the funding that will be required to implement the administrative
requirements in this draft permit will not result in water quality benefits and in fact will severely
limit our ability to fund water quality projects As such the City will continue to encourage and
support state and federal funding programs such as the Stormwater Local Assistance Fund for
implementation of water quality projects Permit flexibility is also an important consideration as
stated in the Fact Sheet at Item 21 DEQ recognizes that in most instances the permittee is
best suited to determine the specificity design and targeting of the comprehensive stormwater
management programs to address priorities in a cost effective manner

In addition to those comments and attachments included in the HRPDC letter the City also
submits the following additional comments and objections Regardless of specific mention of
some comments included in the HRPDC letter and not others below the City adopts the
comments of the HRPDC letter included but not limited to objections to the data and modelling
used for BMP estimates and past BMP implementation assumptions in its entirety The City also
reserves further comments on those requirements discussed below that are described as unclear
or for which clarification or further discussion is requested
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1 Part I Authorized Discharges
While the draft permit references the MS4 Program Plan it does not allow time to
develop this plan in accordance with new permit requirements The City reiterates as
stated in Section VIB of the HRPDC letter that the City should be allowed a minimum of
twelve months to develop a comprehensive MS4 Program Plan which meets the
requirements of the permit

2 Part 1B1 and 2 Stormwater Management Planning Retrofitting and Roadways
a The language in this section conflicts with the planning process required by the

Total Maximum Daily Load TMDL Action Plan process The City requests that
part IB1 be removed and that the TMDL Action Plans guide the planning process
for stormwater and retrofit projects during the term of the permit as stated in
Section V of the HRPDC letter Likewise the requirement in Part 1B2 for seven
retrofit projects is arbitrary and has no basis as stated in Section V of the HRPDC
letter Projects needed to meet TMDL obligations will be determined through the
TMDL Action Planning process Projects selected for implementation will be based
on priorities set by the City and may include considerations in addition to water
quality benefits

b As stated in Section VD of the HRPDC letter a minimum of 24 months would be

needed to develop the list of permittee maintained roads streets and parking lots
that includes the street name the miles of roadway not treated by BMPs and miles
of roadway treated with BMPs Given the size of the City 351 square miles and
the fact that almost all of the roads are maintained by the City this is a very large
task Furthermore the purpose of this requirement is unclear not explained in the
Fact Sheet and does not align with the TMDL Action Plan process If the basis for
this requirement is adequately articulated by DEQ the City requests that this
requirement be modified to allow a minimum of 24 months for the City to review
and document BMP service areas in an effort to quantify treated and untreated
impervious and pervious areas without regard to or identification of whether an
impervious area is a building road or parking lot

3 Part1B2 Stormwater Management Pesticide and Fertilizer Management
a The City requests that DEQ in conjunction with DCR provide additional urban

nutrient management training and certification opportunities in Hampton Roads
Technical assistance is also requested to meet these permit requirements until
appropriate City staff and contractors have had an opportunity to complete state
training programs

b As stated in Section VIE of the HRPDC letter the City requests that the
requirement to report acres managed under Integrated Pest Management Plans
be removed from the permit This requirement is not explained in the Fact Sheet
and Pest Management Plans utilized by our Mosquito Control Department are
regulated through other avenues
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4 Part IB2 Stormwater Management Illicit Discharges Spill Prevention and
Response Industrial and High Risk Runoff

a The requirement to inspect a minimum number of linear feet of sanitary sewer is
not appropriate in the draft permit as sanitary sewer assessments consistent with
applicable provisions of state and federal law are regulated by other means as
stated more fully in Section VLF of the HRPDC letter This requirement should be
removed from the permit

b As stated in Section VIG of the HRPDC letter the requirement for a floatables
monitoring program should be removed from the permit This program is not
explained by the Fact Sheet nor is it supported by any other requirements that the
City is aware of

c The City objects to the requirement that the City develop a parallel program to
DEQs Industrial Inspection and Compliance Auditing Program As written the
draft permit essentially requires the City to duplicate the DEQs Clean Water Act
programs as they pertain to industrial facilities VPDES facilities are permitted and
regulated by DEQ which is where this authority lies In addition as stated in
Section IVA of the HRPDC letter facilities not required to obtain DEQ permits eg
major automotive facilities should not be identified by DEQ as commercial
establishments that contribute significant pollutant loadings to the MS4 which
require inspection and oversight by the City The word significant is imprecise
subjective and unenforceable In addition the City should be allowed to determine
the types of industrial facilities to inspect using its professional judgment and
consistent with facts and circumstances giving rise to the authority of the City to
perform such inspections eg Dillon Rule state and federal constitutional
protections for unreasonable search and seizure By DEQsown admission Fact
Sheet Item 19 This permit does not regulate discharge categories that are
excluded from obtaining permit coverage at 9VAC 25870300 and from federal
Clean Water Act CWA regulation Any discharges of pollutant andor acreage
associated with excluded discharge categories is considered unregulated by this
permit whether it discharges through the MS4 or directly to State waters

d This section of the permit contains unreasonable and administratively burdensome
requirements to provide unnecessarily high levels of detail ie lists of spills illicit
discharges and outfalls inspected along with a high level of detail pertaining to
each spill investigation and inspection In past Annual Reports the City has
provided summary information for DEQ and made additional details available
upon request Reportable spills and illicit discharges are always reported to DEQ
in accordance with state requirements These new reporting requirements will
require that the City maintain duplicate data tracking systems or extract large
amounts of data from existing databases and remove sensitive information before
providing it to DEQ This is a significant effort and the purpose is unclear The City
requests for further reasons stated in the HRPDC letter at Section VIH that the
City continue reporting summary data only to DEQ with detailed information
available upon request
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5 Stormwater Management Stormwater Infrastructure Management
a The terms stormwater management facility SWM and best management

practice BMP appear to be used interchangeably within the draft permit Please
clarify the requirement to inspect annually all SWM facilities owned or operated by
the permittee Based on the Citys understanding of the requirement the City
assumes that the intent is to inspect annually all stormwater management
treatment facilities however the City owns well over 60000 stormwater
structures and it is critical that the City fully understand this requirement in order
to provide meaningful comments The Fact Sheet does not provide an adequate
explanation

b The requirement to inspect 15 of the storm sewer system annually and 100 of
the system during the 5 year permit term is not logistically or financially feasible
and there is no basis for this requirement within the Fact Sheet or elsewhere To
illustrate the objection raised in the HRPDC letter at Section VII the City manages
over 1200 miles of storm sewer pipe and over 2700 miles of ditches in addition to
over 60000 storm sewer structures of various types Since this monumental task
could not be accomplished using City resources alone it would need to be done
contractually at an estimated cost of 13 million dollars over the five year permit
cycle Our annual budget from the stormwater utility fund is less than 15 million
dollars which funds the bulk of our program staffing equipment capital projects
etc The Citys system varies widely in age and there is not a need to inspect
100 of the system every five years This is a significant cost and effort with very
little payback and the basis for the requirement is not adequately explained in the
Fact Sheet The City maintains a robust preventive closed circuit television CCTV
inspection and maintenance program for its piping as well as a lead ditch
inspection and maintenance program The City also responds to customer service
requests for areas that require attention Inspection frequency should not be
dictated by the permit but should be left to the professional judgment of City staff
who are familiar with the Citys assets and are the best qualified to determine the
Citys needs and priorities

c The City requests clarification of the term outfall and submits that mapping efforts
should be limited to outfalls of a minimum size such as 36 or greater to make the
most cost effective use of resources

d As stated in the HRPDC letter at Section VII the requirements to report a high
level of detail on the Citys Infrastructure Management Program are extremely
administratively burdensome The City requests that the reporting include
summary information and that additional information be provided to DEQ upon
request

6 Part1B2Stormwater Management Public EducationParticipation

a The City requests clarification and explanation on the requirement to promote and
publicize methods for residential car washing that minimize water quality impacts
This activity is specifically exempt from regulation therefore justification for this
requirement is unclear

b The City requests clarification on what is considered an entity likely to have a
significant stormwater impact The word significant is imprecise subjective and
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unenforceable The City and its regional partners should be allowed to determine
the types of entities to target for education and outreach

c The reporting requirements within this section are administratively burdensome
The City requests that the permit only require a summary report of educational
activities with additional information available to DEQ upon request

7 PartIB2 Stormwater Management Training
The requirements for having programs to ensure that Plan Reviewers and Inspectors
obtain appropriate Erosion and Sediment Control and Stormwater training and
certifications are duplicative of existing requirements under the Virginia Stormwater
Management Act and associated regulations For further reasons stated in the HRPDC
letter at Section VIP the City requests that these and other duplicative requirements be
removed from the draft permit

8 Part1B2 Stormwater Management Water Quality Screening Programs
a The draft permit contains a fourfold increase in the number of dry weather

screening sites This number is arbitrary and should be reduced as stated in the
HRPDC letter at Section VIL Furthermore due to the natural geography in the
City it is extremely difficult to identify actual dry sites High ground water levels
tidally influenced outfalls and the flat topography ensure that the MS4 always
contains water During the Citys recent Environmental Protection Agency EPA
reinspection January 2015 it was suggested by EPA staff that the City may want
to pursue screening programs which may be more useful given the natural
conditions in this area The City requests a further opportunity to discuss some of
these possible alternative options to dry weather screening with DEQ

b The purpose of the wet weather screening program is unclear The City
anticipates that additional targeted monitoring and screening will become part of
the Citys TMDL Action Plans The City requests that this requirement be removed
in light of TMDL Action Plans likely to replace this effort and for the reasons stated
in the HRPDC letter at Section VIM Additionally please refer to comments in
Section 4 above and the HRPDC letter at Section IVA pertaining to industrial and

high risk runoff
c Reporting requirements as drafted do not align with the schedule outlined in the

permit in this section

9 Part162 Stormwater Management Infrastructure Coordination

a Please provide clarification on the need for the City to report on acreage that is
unaccounted fog by either the City or VDOT within the Citys TMDL Action Plans
The Fact Sheet does not provide a basis for this requirement

b Since this section requires the City to share information and coordinate extensively
with VDOT the City requires written assurance from DEQ that reciprocal
requirements have been placed on VDOT
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10 PartIC2 Monitoring Requirements
a Please refer to the detailed comments on the Hampton Roads Regional Monitoring

Program in the HRPDC letter at Sections III and VIM
b The requirement to provide the required information for SWM facilities existing

prior to the effective date of this permit within 36 months is unnecessary as the
City has responded to DEQs 2015 Historical Data CleanUp Request For
Applications and will be providing this information in 2015

c Please provide clarification on the requirement to provide an annual summary of
programs to ensure maintenance of private stormwater management facilities as
well as those maintained by the City Since the Citys procedures will be detailed
within its MS4 Program Plan the purpose of this requirement is unclear

11 Part ID TMDL Action Plan and Implementation
a Please refer to the detailed comments on this section in the HRPDC letter at

Sections II and VIO

b The City objects to the requirement to offset loads from private development that
was constructed in accordance with stormwater technical criteria which were in

effect at the time of approval Even if there was some authority of retroactive
applicability the requirement is not factually supported or justified project
approvals were made without the benefit of anticipating this future requirement
and the exercise of trying to identify the loads is extremely difficult and would
require a rereview of all plans submitted between 2009 and 2014 All of this is
unnecessary given that the City will be compiling comprehensive BMP data for our
portion of the Chesapeake Bay Watershed Additional detailed comments are
provided in the HRPDC letter at Section IIC

c The City objects to the requirement to offset loads from projects which qualify for
11

grandfathering under the VSMP Regulations The City has no way to identify
which approved projects will ultimately go to construction until such time that a
project owner applies for permits to construct A determination of grandfathered
status will not be made until that time Additionally the City should not be held
accountable for private projects which are in compliance with state requirements
Additional detailed comments are provided in the HRPDC letter at Section IIC

d The City is in receipt of the revised Chesapeake Bay TMDL Action Plan Guidance
and is in process of reviewing the document Regardless of the final guidance
document the City encourages DEQ to continue to allow flexibility with TMDL
compliance and to allow for quick approval for new and cost effective methods and
technologies to be used for pollutant reductions

e The Fact Sheet and draft permit refer to an inaccurate delineation of the Citys
Chesapeake Bay Watershed and thus inaccurate wasteload allocations for the
Bay TMDL The City submitted corrected data to DCR as part of the Phase II
Watershed Implementation Plan process however the City did not receive a
response from DCR or DEQ and it does not appear that this information has been
corrected The City will resubmit DEQ accurate watershed information upon
request
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12 Fact Sheet

The City objects to the inclusion of a site inspection report of the City issued by the EPA
dated March 2011 Site Inspection Report which is referenced in the Fact Sheet at
paragraph 5 and incorporated by reference as Attachment 3 The City disputed and
continues to dispute many findings of the Site Inspection Report and the City and the EPA
entered into a Consent Order and Final Order on or about March 30 2012 in which the

City neither admitted nor denied specific factual allegations and conclusions arising from
the Site Inspection Report Reference to and inclusion of the Site Inspection Report should
be removed from the Fact Sheet and its attachments

In summary the permit as currently drafted is not ready to be released for public comment and
the City does not consent for it to be published at this time The City hopes to work with DEQ to
refine the draft permit to ensure that the Citys finite resources can be directed toward
implementation of programs and projects with tangible water quality benefits The City appreciates
the opportunity to meet with DEQ representatives on April 13 2015 at the Hampton Roads
Planning District Commission to further discuss these comments If you have questions or require
additional information please contact Eric Martin Public Works Director at 757 3826380 or
Barbara Brumbaugh Environmental Quality Coordinator at 757 3826919 or

bbrumbacpeakenet

Sincer ly

James E Baker

City Manager

Attachment HRPDC letter and its attachments

CC Melanie Davenport DEQ Water Division Director
Jaime Bauer DEQ Environmental Specialist II
Melinda Woodruff DEQ Environmental Specialist II
Dale Mullen McGuire Woods LLP
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